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STATEMENT OF THE CASE 
Nature Of The Case COPY 
Eugene Victor Agafonov appeals from the judgment entered upon the jury 
verdicts finding him guilty of possession of heroin and paraphernalia. Agafonov 
claims error in relation to one of the district court's evidentiary rulings. 
Statement Of Facts And Course Of Proceedings 
Deputy Derek Savage responded to a 911 call regarding a potential 
overdose. (Trial Tr., p.139, Ls.14-23.) When Deputy Savage arrived on scene, 
he found Agafonov lying on the bathroom floor and Agafonov's face was "red, 
almost purplish," his pulse was rapid, and his breathing was shallow. (Trial Tr., 
p.140, L.15 - p.142, L.9.) There were several other people on scene including 
Oleg Goyenko who had been in Agafonov's bedroom with him. (Trial Tr., p.140, 
Ls.22-25; p.144, Ls.5-7.) When asked what Agafonov had taken, Goyenko 
denied knowing. (Trial Tr., p.144, Ls.8-9.) Deputy Savage, however, found 
evidence in the bathroom where Agafonov was found indicating Agafonov had 
injected some sort of drug into his system. (Trial Tr., p.146, Ls.5-12.) The 
evidence included a syringe cap in the bathroom trash along with two Q-tips, one 
of which appeared to have blood on it, two syringes and two spoons that had 
residue or charring on them in the bathroom drawer, and an Altoid's container 
with more Q-tips, a razor blade, and white residue. (Trial Tr., p.146, Ls.5-24.) 
One of the syringes in the bathroom drawer was empty and the other contained a 
liquid that later tested positive for heroin. (Trial Tr., p.158, Ls.16-23; p.227, Ls.7-
14.) Deputy Savage also saw a belt on the counter and testified that in his 
1 
training and experience, a belt can be used to "cinch up a limb to bri 19 out veins 
to facilitate the injection of drugs. (Trial Tr., p.155, Ls.10-13; p.155, I _{;.QJ!Y 
L.1.) 
When paramedics arrived on scene, they suspected Agafonov had 
overdosed on narcotics. (Trial Tr., p.199, Ls.8-11.) Paramedic Kevin Luby 
testified that, in such circumstances, he will administer Narcan, which is used to 
treat a suspected overdose of opiates such as morphine, vicodin, oxycodone, 
and heroin. (Trial Tr., p.192, Ls.3-8.) After Luby administered Narcan to 
Agafonov, he improved and became responsive leading Luby to conclude that 
Agafonov had in fact ingested an opiate. (Trial Tr., p.199, L.8 - 200, L.19.) 
Although Agafonov was resistant, he was eventually transported to the hospital 
for further treatment where he later insisted on being released against medical 
advice. (Trial Tr., p.200, L.21 - p.201, L.21.) While at the hospital, medical 
personnel attempted to obtain a blood sample from Agafonov but he refused, 
telling his sister: "I don't want them to draw my blood. Because if they want to 
prove anything, they won't be able to prove anything if they don't have my blood." 
(Trial Tr., p.337, Ls.1-11; see also p.338, L.24 - p.339, L.1 (Agafonov's sister 
testifying that Agafonov "denied everything" and said "nobody can prove 
anything, because he didn't draw blood").) 
The state chargeq Agafonov with possession of a controlled substance 
(heroin) and possession of paraphernalia. (R., pp.7-8, 36-37.) Prior to trial, the 
state filed notice of its intent to introduce evidence pursuant to I.R.E. 404(b). (R., 
pp.68-69.) Specifically, the state advised it intended to have Goyenko testify 
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"that he was aware that [Agafonov] used opiates because [Agafo ov o Im 
that he used opiates in the past, and that [Agafonov] injects the O icorY 
syringe." (R., p.68.) The state sought to introduce this evidence to "prove intent, 
knowledge, absence of mistake or accident, and also to prove that it was 
[Agafonov] who possessed the heroin and the alleged drug paraphernalia in this 
case." (R., p.68.) The court addressed the notice at a status conference held 
two weeks prior to trial at which time Agafonov objected on the grounds that the 
notice was "untimely" pursuant to the court's scheduling order but did not object 
on the merits, instead asking the court for additional time to respond. (2/24/2011 
Tr., p.4, Ls.3-19.) The court rejected Agafonov's argument that its scheduling 
order governed the filing of a 404(b) notice and, as to the merits, stated it would 
reserve ruling until trial after it had the opportunity to hear the evidence 
presented to determine whether the proposed 404(b) evidence would be 
admissible for a proper purpose. (2/24/2011 Tr., p.5, L.25 - p.7, L.4.) 
Agafonov proceeded to trial. Agafonov cross-examined Oleg on 
statements he made to Deputy Meyer1 on the date of the incident that were 
contained in Deputy Meyer's report, which defense counsel had Goyenko review 
to refresh his memory or to see if he would deny having made the statements. 
(Tr., p.261, L.24 - p.264, L.9.) Goyenko denied making several of the statements 
attributed to him by Deputy Savage. (Trial Tr., p.265, L.9 - p.266, L.25.) 
Following Goyenko's cross-examination, the state requested a hearing 
outside the presence of the jury regarding its desire to ask Goyenko about the 
1 Deputy Meyer did not testify at trial, but Deputy Savage testified that Deputy 
Meyer assisted him in the investigation. (Trial Tr., p.156, L.16.) 
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404(b) evidence referenced in Deputy Meyer's report that was the 
state's pre-trial notice. (Trial Tr., p.276, L.4 - p.277, L.3.) During 
the state advised the court that it had initially decided not to pursue the 404(b) 
evidence because during an interview with the state's investigator, Goyenko 
''would not directly acknowledge having made those statements." (Trial Tr., 
p.277, Ls.4-23.) Agafonov objected, arguing there was no foundation for the 
404(b) evidence since Goyenko "basically testified that 80 percent of th[e] report 
from Deputy Meyer is a fabrication" and the state "acceded that [Goyenko] has 
backed off that statement [that Agafonov said he used opiates in the past] since 
then, in subsequent conversations with [the state]." (Trial Tr., p.278, L.20 -
p.279, L.4.) Agafonov also argued the evidence was unfairly prejudicial because 
it came from an unreliable witness (Trial Tr., p.279, Ls.5-12) and that the state 
was improperly impeaching its own witness (Trial Tr., p.278, Ls.11-19; p.281, 
L.17 - p.282, L. 16). The court allowed the evidence, concluding there was 
"sufficient evidence that the statements were made based upon the 
representations of what supposedly was said to the police that evening." (Trial 
Tr., p.283, L.24 - p.284, L.2.) The court also ruled that the evidence "would be 
admissible for the purpose of impeachment" (Trial Tr., p.282, L.23 - p.283, L.1 ), 
and that the "Doctrine of Completeness" embodied in I.R.E. 106 allowed for 
admission of the evidence (Trial Tr., p.284, Ls.8-17). 
During redirect, the following exchange occurred between Goyenko and 
the prosecutor: 
Q: Okay. Now, do you recall telling Deputy Meyer anything 
about your knowledge about [Agafonov's] use of opiates? 
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A: Well, it just, I mean, I was a user. And I know who's Joo PY 
who's not using. 
Q: So you believe that you can recognize an opiate user? 
A: Yeah, like someone that has been through this kind of 
situation, they know. 
Q: Did you talk to Deputy Meyer about that? 
A: No, I did not like -- well, what do you mean by this question? 
Q: Okay. Did you talk to Deputy Meyer about your knowledge 
of [Agafonov's] prior -- any alleged prior opiate use by Mr. 
Agafonov, Eguene Agafonov? 
A: No. I remember I spoke to the paramedics about that. 
Q: What did you tell them about that? 
A: Well, they just -- they asked me like, "What's he on?" And 
as soon as they told me it's a life or death situation, yeah, I will be --
1 will tell them what's going on. And I told them, it might have been 
opiates. 
Q: Okay. And is that how you couched it, that it might have 
been this, but it might not have been? 
A: Yeah. Well, I wasn't sure what was in it, so --
Q: All right. Have you -- had you previously talked to Mr. 
Agafonov about any prior drug use? 
A: Back in the day, like, like before the whole overdose thing 
happened, before that, we used to hang out. Like we hang out, just 
kick back --
[Q]: Have you read the statement in Deputy Meyer's report that 
you have in front of you there, that you had told him that you were 
aware that [Agafonov] used opiates? 
Is that correct: Did you tell him that? 
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A: Well, like I said, it has been a while. I honestly -- I ca t te 
you -- I can't tell you no and I can't tell you yes, because I ho e10 PY 
don't remember that. 
Q: And what about the statement that you are aware, because 
he had told you that he had used opiates in the past; did you make 
that statement? 
A: Users always talk about it, like --
Q: Yes or no. Did you make that statement? 
A: Yes. 
Q: You did make that statement? 
A: Yeah. 
Q: And what about the statement that you told Deputy Meyer 
that [Agafonov] injects the opiates with a syringe. Did you tell 
Deputy Meyer --
A: No. 
Q: -- that? 
A: I did not. 
Q: So you deny making that statement? 
A: It was just -- like I'm really having an awkward -- just like this 
-- I'm having a tough situation right now. 
Q: I understand --
(Simultaneous discussion) 
A: -- like I said --
Q: Let's just slow down. I just need a yes or no answer. It's 
okay. I just want a very simple yes or no answer. 
Based on what you remember now about your conversation 
with Deputy Meyer, did you tell him that [Agafonov] told you that he 
injects with a syringe? 
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A: Well, I mean, I saw the syringe there. 
supposed to say? I said yes. 
So what Nas 1 
COPY 
Q: So you did tell him that? 
A: Yeah. 
(Trial Tr., p.294, L.8 - p.297, L.24.2) 
Agafonov testified in his defense that, although he consumed two Vicodin 
and four Percocet after having two 40 ounce bottles of "high gravity" malt liquor, 
which caused him to "dim[] out," he denied using heroin. (Trial Tr., p.360, Ls.21-
25; p.364, Ls.12-19; p.371, Ls.12-15.) Agafonov also admitted that the Altoids 
container, including the Q-tips and the razor blade, as well as the spoons, 
belonged to him, but he denied owning the syringes or having any knowledge of 
who did. (Trial Tr., p.367, L.16 - p.371, L.4; p.392, Ls.2-7.) Agafonov 
acknowledged he has a "kind of a bad [drug] habit" that involves "mainly" taking 
Vicodin and Percocet but not heroin. (Trial Tr., p.365, L.20 - p.366, L.12.) 
The jury found Agafonov guilty of both possession charges. (R., p.150; 
Trial Tr., p.469, Ls.1-17.) The court imposed a unified seven-year sentence with 
three and one-half years fixed on the possession of heroin charge and a 
concurrent 172-day jail sentence on the paraphernalia charge, but retained 
jurisdiction. (R., pp.153-155.) Agafonov filed a timely notice of appeal. (R., 
pp.159-161.) 
2 The omitted portion of the excerpt from Oleg's redirect involved the following 
objection by Agafonov: "I'm going to object, Your Honor. Particularly, we were 
talking about getting into things for a limited purpose here from Deputy Meyer's 
report, and I think we have touched on that." (Trial Tr., p.295, Ls.20-24.) The 
court overruled the objection, stating: "This report was used extensively. I will 
allow the State to further examine the witness on this issue." (Trial Tr., p.295, 
L.25 - p.296, L.3.) 
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ISSUE 
Agafonov states the issues on appeal as: COPY 
Did the district court abuse its discretion by admitting the portion of 
Mr. Goyenko's testimony regarding whether or not Mr. Goyenko 
made statements to an officer, included in a police report, that Mr. 
Agafonov had previously told Mr. Goyenko about Mr. Agafonov's 
prior use of opiates? 
(Appellant's Brief, p.8.} 
The state rephrases the issue on appeal as: 
Has Agafonov failed to show reversible error in the district court's 
evidentiary rulings because admission of evidence of his use of prior opiates was 
both invited and harmless? 
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ARGUMENT COPY 
A afonov Has Failed To Show The District Court's Evidentia Ruli,.....,,...,e.,.,.,..........., _ ___. 
Reversal Of His Convictions Because Any Error Was Both Invited And Harmless 
A. Introduction 
Agafonov complains about the admission of Goyenko's testimony that 
Goyenko told Deputy Meyer that Agafonov admitted using opiates and that he 
had used a syringe to inject the opiates. (Appellant's Brief, pp.9-12.) Agafonov 
claims the evidence was improper under I.RE. 404(b) because, he argues, the 
evidence was not relevant and, even if relevant, it was "more prejudicial than 
probative". (Appellant's Brief, pp.13-18.) Agafonov also challenges the district 
court's ruling that the evidence was proper under I.R.E. 106. (Appellant's Brief, 
pp.18-26.) This Court need not consider the nuances of the district court's 
evidentiary rulings because Agafonov's claim that the evidence was irrelevant 
and unfairly prejudicial fails under the invited error doctrine. Even if Agafonov's 
claim does not fail under the invited error doctrine, any error in the admission of 
Goyenko's testimony is harmless. 
B. Standard Of Review 
Relevance is a question of law reviewed de novo whereas the 
determination of whether the probative value of the evidence is substantially 
outweighed by its potential for unfair prejudice is reviewed for an abuse of 
discretion. Statev. Grist, 147 ldaho49, 51,205 P.3d 1185, 1187 (2009). 
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C. A afonov's Claim That Go enko's Statements About A a 
O iate Use Was Irrelevant And Unfairl Pre·udicial Fails Und 
Error Doctrine 
"The doctrine of invited error applies to estop a party from asserting an 
error when his or her own conduct induces the commission of the error." State v. 
Norton, 151 Idaho 176, 187, 254 P.3d 77, 88 (Ct. App. 2011) (citing State v. 
Atkinson, 124 Idaho 816, 819, 864 P.2d 654, 657 (Ct. App. 1993)). "One may 
not complain of errors one has consented to or acquiesced in." Norton, 151 
Idaho at 187, 254 P.3d at 88 (citing State v. Caudill, 109 Idaho 222, 226, 706 
P.2d 456, 460 (1985); State v. Lee, 131 Idaho 600, 605, 961 P.2d 1203, 1208 
(Ct. App. 1998)). A review of the record in this case shows that Agafonov cannot 
complain about the relevance or the prejudicial nature of evidence of his prior 
opiate use because his entire defense was predicated on the theory that he uses 
opiates, just not heroin, the opiate he was charged with using. 
Defense counsel's opening statement to the jury began: "[Agafonov] is 
absolutely guilty, in April of 2010, of having a drug problem. What he is not guilty 
of is possessing the heroin that was found in this case, or possessing 
paraphernalia." (Trial Tr., p.130, Ls.1-4.) The opening statement continued: 
Now on the night that this happened, he came home with his 
friend, Oleg Goyenko. They went upstairs to his room .... 
He is hanging out with Oleg .... And at some point 
[Agafonov] slinks off to the bathroom, closes the door. He had 
been drinking earlier that night. He will tell you that he had a 
couple of these, they're called high-gravity beers, those old English 
kind of malt liquor, sort of high octane beers, and he was drunk. 
He snuck off to the bathroom and he took two pills. He took 
two Vicodin. As soon as he took the Vicodin, just, barn, he hits the 
ground; immediate reaction. Hit him like a train. He went down. 
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(Trial Tr., p.130, Ls.5-23.) Agafonov's opening statement also spec Ica y no e 
that while heroin is an opiate, so too is Vicodin, oxycodone, and mor CeQl!Y 
Tr., p.132, Ls.14-16.) 
Consistent with his opening statement, Agafonov testified that he was out 
driving around and drinking when he met Goyenko at a Chevron where Agafonov 
was consuming his second "forty ounce high gravity malt liquor." (Trial Tr., 
p.359, L.25 - p.360, L.8.) According to Agafonov, he called Goyenko and 
Goyenko asked him if he could come over; Agafonov agreed and they decided 
that since Goyenko happened to be driving down a nearby road at the same 
time, it would be "more convenient for [Goyenko] just to meet [Agafonov]" at the 
Chevron. (Trial Tr., p.360, Ls.8-16.) Due to Agafonov's self-described 
"inebriated state," Goyenko gave him a ride home where they proceeded to 
Agafonov's bedroom. (Trial Tr., p.360, L.17-p.361, L.7; p.362, Ls.12-16.) 
At one point, Goyenko left the bedroom to make a phone call at which 
time Agafonov went into the bathroom adjoining his bedroom because he started 
"getting a really, like strong headache" and he wanted to take "some Vicodins 
and some Percocets, which is Oxycodone." (Trial Tr., p.363, L.21 - p.364, L.21.) 
Agafonov testified that he "crushed up maybe four Oxycodone and mixed it in 
with" water and swallowed two Vicodins using the adulterated cup of water he 
prepared. (Trial Tr., p.364, Ls.15-19.) Agafonov further testified on direct 
examination about his usual practice of crushing pills and his drug habit: 
Q: And when you crushed up the pills, how do you crush up the 
pills? 
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A: Usually I would use a lighter and a piece of paper, 1 e a 
dollar bill, and crush it up that way. Or in some instances I Q py 
take a spoon and crush it in between the two spoons. 
Q: What's the point -- I mean, if you say you take two Vicodins 
whole, and then there's a couple Percocets that you crushed up, 
what's the point of crushing up pills? 
A: It's for a quicker effect. It hits your bloodstream faster. And 
instead of having your stomach dissolve it slowly over time, it is an 
instant effect. 
Q: So let's talk about that. I mean, at that particular point in 
time did you have a problem with -- did you have a drug problem, 
would you say? 
A: I wouldn't say it was a problem, but it was - it was kind of a 
bad habit, I would say. 
Q: Okay. Well, it got to be a problem that night, correct? 
A: It did. It did. 
Q: And your habit was, in particular, what drug? 
A: Like ten milligram Vicodins or ten milligram Percocets were 
my -- what I mainly -- that's all I had access to. That's all I did. 
Q: Were you a heroin user? 
A: I was not. 
Q: Ever used heroin in your life? 
A: Never. 
Q: The heroin in the bathroom, did that belong to you? 
A: That was not mine. 
(Trial Tr., p.365, L.6 - p.366, L.15.) 
At trial, Agafonov did not argue that Goyenko's testimony about 
Agafonov's use of opiates was irrelevant, and his only claim of prejudice was that 
12 
Goyenko as an unreliable witness. (Trial Tr., p.278, L.9 - p.279, 
L.17 - p.282, L.16.) Given that Agafonov's defense was premise 
testimony about his opiate addiction, i.e., his admission of prior opiate use, 
Agafonov's claim on appeal that evidence of his prior opiate use is irrelevant and 
unfairly prejudicial is necessarily contradictor to his defense at trial. Any error 
asserted in relation to the introduction of such evidence therefore fails under the 
invited error doctrine.3 
D. Even If Agafonov's Claim Does Not Fail Under The Invited Error Doctrine, 
Any Error In The District Court's Evidentiary Ruling Regarding Goyenko's 
Testimony Was Harmless 
Even if this Court concludes that Agafonov's claim does not fail under the 
invited error doctrine, any error in the district court's evidentiary ruling regarding 
the admissibility of Goyenko's testimony was harmless. 
Where evidence is erroneously admitted, the test for determining if the 
error was harmless is '"whether there is a reasonable possibility that the 
evidence complained of might have contributed to the conviction and that the 
court must be able to declare a belief that it was harmless beyond a reasonable 
doubt."' State v. Jones, 125 Idaho 477, 488, 873 P.2d 122, 133 (1994) (quoting 
State v. Pizzuto, 119 Idaho 742, 762, 810 P.2d 680, 700 (1991)); see also State 
v. Zimmerman, 121 Idaho 971,976, 829 P.2d 861, 865 (1992) (quoting State v. 
Sharp, 101 Idaho 498, 507, 616 P.2d 1034, 1043 (1980)) (to hold erroneous 
3 Agafonov certainly cannot claim that he was required to present such a defense 
because of Goyenko's statements given that Agafonov's defense was presented 
to the jury during opening statements before Goyenko's testimony even became 
an issue. 
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admission of evidence harmless, court must '"declare a belie eyon a 
reasonable doubt, that there was no reasonable possibility that [t ~QEY 
complained of contributed to the conviction"') (brackets original). The state has 
the burden of demonstrating that an objected-to error is harmless beyond a 
reasonable doubt. State v. Perry, 150 Idaho 209,222,245 P.3d 961,974 (2010). 
This Court can easily conclude that any error in allowing the admission of 
Goyenko's half-hearted acknowledgement that he told Deputy Meyer that 
Agafonov admitted using opiates in the past and said he had used a syringe to 
inject the opiates was harmless in light of Agafonov's testimony of his drug use 
and the overwhelming evidence that Agafonov was guilty of possessing heroin 
and paraphernalia. In addition to Agafonov's own admissions that he has a drug 
habit, albeit one involving opiates other than heroin, and that all of the 
paraphernalia4 found belonged to him except the syringes found in his bathroom 
drawer, there was ample evidence that Agafonov injected heroin in the bathroom 
where his unresponsive body was discovered. This evidence included the belt, 
the syringe cap in the garbage, the full syringe of heroin in the drawer next to the 
empty syringe, and the Q-tip that appeared to have blood on it. Also notable is 
Agafonov's admission that he stored Q-tips in his Altoid's tin along with his 
controlled substances, and his incredible claim that he never used them, but only 
kept them in his Altoid's tin for "safekeeping" in case "Nick" wanted to use one for 
4 Because the paraphernalia charge alleged possession of syringes and/or 
spoons (R., p.37), Agafonov's admission to using spoons to crush his pills (Trial 
Tr., p.365, Ls.10-11 ), is more than adequate to support Agafonov's conviction on 
the paraphernalia charge (see R., p.135 (defining paraphernalia, which includes 
to prepare a controlled substance for introduction into the body)). 
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some unknown purpose when he came to visit. (Trial Tr., p.392, 
L.22.) Additionally, Agafonov's refusal to submit a blood sample t 
state from being able "to prove anything" demonstrates a consciousness of guilt, 
and Agafonov's explanation that he only said this because he was concerned 
they might find traces of Vicodin and Percocet was worthy of disbelief given his 
own testimony that he, in fact, told the paramedics what he had taken. (Trial Tr., 
p.374, L.14 - p.375, L.14.) 
While Agafonov may have tried to imply that the heroin found in his 
bathroom belonged to Goyenko by testifying that Goyenko was in the bathroom 
before him, he also testified that while he has seen Goyenko smoke Oxycontin 
using a piece of foil, he has never seen him inject heroin. (Trial Tr., p.380, Ls.7-
19.) Not only did Agafonov never see Goyenko inject heroin, he never claimed 
that he had to give Goyenko any of those standby Q-tips hidden in his Altoid's tin. 
Also absent is any evidence that anyone perceived Goyenko to be under the 
influence when law enforcement and the paramedics arrived to assist Agafonov. 
Thus, any claim that there was evidence before the jury that the heroin belonged 
to Goyenko and that such evidence could have introduced reasonable doubt but 
for the evidence Goyenko told Deputy Meyer that Agafonov admitted previously 
injecting opiates is without merit. 
It is also significant that Goyenko's challenged statements did not 
implicate Agafonov in heroin use; they only implicated him in opiate use which 
Agafonov himself fashioned his entire defense around. 
Finally, after Goyenko testified, the court instructed the jury as follows: 
15 
Ladies and gentleman of the jury, the guilt of a def n an 
may not be established alone by a statement made by him fliV'\ py 
outside of this trial. Before any person may be convicte ~V 
criminal offense, there must be proof independent of any stat·.,_._,.__ __ ___. 
that the crime in question was committed. 
It is not necessary that the independent proof includes proof 
as to identity of the person by whom the offense was committed, or 
that the independent evidence established by itself each of the 
elements of the crime charged. 
Nevertheless, before a defendant may be found guilty, the 
evidence as a whole, which may include the defendant's 
statements, must prove each and every one of the elements of the 
crime beyond a reasonable doubt. 
Evidence that on some former occasion a witness made a 
statement while he or she was not under oath, that is inconsistent 
with his or her testimony at trial, may be considered by you only for 
the purpose of testing the believability of the testimony that the 
witness gave during trial. 
(Trial Tr., p.299, Ls.1-23.) 
Based on the evidence presented, coupled with the court's limiting 
instruction, any error in the admission of Goyenko's statements to Deputy Meyer 
regarding Agafonov's admitted prior opiate use was harmless beyond a 
reasonable doubt. 
CONCLUSION 
The state respectfully requests that this Court affirm the judgment entered 
upon the jury verdicts finding Agafonov guilty of possession of heroin and 
paraphernalia. 
DATED this 6th day of July, 2012. 
JESSI~ 
DeputfAttorney General 
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